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IN THE UNITED STATES PATENT AND TRADEMARK OFHCE 



Application No.: 
Applicant(s) : 
Filed 

Title : 

TC/A.U- 
Examitier 
Conf, No. 
Docket No. 
Customer No. 



09/845,941 
Hayek et al. 
April 30, 2001 

Pet Food Composition For Reducitig 
Inflammatory Response In Cats 
1617 

Mojdeh Bahar 
3312 
P126 
27752 

APPEAL BRIEF. 



Mail Stop Appeal Brief - Patents 
Commissioner for Patents 
P. O. Box 1450 
Alexandria, V A 22313-1450 

Dear Sir, 

This Brief is filed pursuant to the appeal from the U.S. Patent and Trademark 
Office decision mailed June 16, 2004 finally rejecting Claims 1-4, 10, and 11. A Notice 
of Appeal was timely filed on September 24, 2004. Attached hereto is a Petition for 
Extension of Time, and the fee required under 37 C.F.R. § 1.17(a)(1), providing for a 
timely filing of this brief to and including February 24, 2005. 



UFAL PARTY ? N INTEREST 
The real party in interest is The Procter & Gamble Company of Cincinnati. Ohio. 



I 
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PTTT ATPn APPEAI A.Nm TNTERFERENCES 
There are no known related appeals, interferences, or judicial proceedings. 

QT ATTIS OF CLAIMS 
Claims 1-4, 10, and 11 aiefinaUy rejected. Clainis 6-9 are withdrawn. 
Claims 1^, 10, and 11 are appealed. 

A complete copy of the appealed claims is set forth in the Claims Appendix 

attached herein. 

«5T ATT TS OF AMFNDMENTS 
No amendment was filed. 

gTTMMARY OP CLA TMFn 55IJBJECT MATTER 
The present invention claims a pet food composition comprising an effective 
inflammatory response-reducing amount, on a dry matter basis, of omega-6 and omega-S 
fatty acids in a weight ratio of about 5: 1. the omega-3 fatty acids comprise* at least about 
80% alpha-linoleic acid derived from flaxseed oil, by weight of the omega-3 fatty acids, 
and the majority of omega-6 fatty acids are derived from flaxseed oil, the composition 
comprising from about 7 to about 14% by weight total fat, the composition is formulated 
as a cat food, (specification page 3, lines 28-35 and page 4, lines M3). 

QTtni TNDS OF PFJFrmON T O ftp. RKVIEWFD ON APPEAL 
a) Rejection under 35 U.S.C. 103(a) over EP Patent No. 0678247. 
(O) Rejection under 35 U.S.C, 103(a) over EP Patent No. 0678247 in view of U-S. 
Patent No. 4^29,485. 

ARGUMENTS 

Claims 1^4 are patentable over Reinhart because the reference fails to teach or 
suggest aU of the claimed limitation of the present invention. 

The Examiner has rejected Claims 1 - 4 under 35 U.S.C § 103 in view of 
Reinhait. The Examiner states that Reinhart teaches pet foods comaining omega-6 and 
omega-3 fatty acids, aiaraiiooffrom3:lto 10:L The Examiner further states that the 
source of these fatty acids may be from a variety of sources, including fish oil and flax. 



2 
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The Exanuner states that Rciriiart teaches thar the percentage of crude fat is 20% to 23%, 
but does not teach crude fat in the range of from about 7% to about 14%. 

Reinhart discloses that Menhaden (fish) oil is a concentrated source of 
eicosapentaenoic acid; that flax oil is a concentrated source of alpha-linolenic acid; and 
that safflower oil is a concentrated source of linoleic acid. Reinhart states that each of 
these sources can be utilized to prepare compositions having omega-6 to omega-3 fatty 
acid ratios of 5 : 1; 10 : 1; 25 : 1; 50 : 1; or 100 : 1. In the presei>t invention. Claims 1-4 
requii* pel foods comprising omega-e and omega-3 fatty acids, wherein the ratio of these 
components is about 5 : 1. Mo^v^v»■■ Annellants' claims r^ujrp. the majoi^tY of the 
nn,.a«.fi fatty a^H. rn he derive d " ''"^■ed oil and at least about 80% of alph^- . 
linoleic acid H^v^^H fmm fla T ^, R t ?v^ »i1 hv wei^-ht of the Qmega-3 fatty acifjs . 

In contrast, Reinhart fails to teach or suggest any difference among sunflower, fish 
or flaxseed oil, or any preference amotlg fish or flaxseed oil, or any other source of 
omcga-6 or omega-3 fany acids, at any total fat level in any composition. Moreover. 
Reinhart fails to teach or suggest use of flaxseed oil specifically, to provide highly 
concentrated levels of omega-S and omega-6 fatty acids. Indeed, as Appellants' claims 
omeea.6 fatty acids, the majority of which are derived from flaxseed oil, and omega-S 
fatty acids, in which at least 80% is Unoleic add derived from flaxseed oil, Reinhart fails 
to make any suggestion of such specifications. 'To estabUsh prima facie obviousness of a 
claimed invention, all the claim limitations must be taught or suggested by the prior art." 
MPEP § 2143.03 citing /n re Royka, 490 F.2d 981, 180 USPQ 580 (CCPA 1974). "All 
words in a claim must be considered in judging the patentability of that claim against the 
prior art." MPEP § 2143.03 Citing In reVfOson, 424 F.2d 1382. 1385, 165 USPQ 494. 496 
(CCPA 1970). 

The criticality of these claimed elements has been demonstrated and disclosed in 
the present specification. Appellants' have explicitiy shown that at Ute low levels of fat 
recited in AppeUants' claims (which are not suggested by Reinhart). there is a critical 
source of oinega-3 fatty acids and omega-6 fatty acids which should be used. Indeed, 
Appellants' specification states tiiat "whereas botii fish oil and flaxseed oil can be 
included in the feline diet to reduce inflammatory response, flaxseed oil offers a better 
alternative in a lower lipid (14%) diet because flaxseed oil shows minimal 
immunosuppressive activity compared to fish oil." See Appellants' specification, page 12. 



PA^ 8/ir R(»D AT 2/141200$ I2:H:0I PM [Eastern Standard TMe] ' SVR:USPTO^)3iF-1l3 ■ DNIS^^^^^ 



FEB- 14-2005 13:11 



. P&G HC PPTENT DIU. 



513 622 3300 P. 09/11 



Appl. No, 097845,941 
Atty.Dgt5kBlNo.P126 
AppeUant Brief Febmary 14. 2005 
Customer No. 27752 

The Examiner requested an understanding of the practical effect of the present 
discovery. As is commonly understood immunosuppressive activity is linked to 
inflammation, and omega-3-fatty acid, have also been shown to suppress immune 
function, particularly in immunosuppressed individuals. Seee^, Wu and Meydani, "n-3 
Polyunsaturated Fatty Acids and Immune Function. Proc. Nutr. Soc. Vol 57(4), pp. 503 - 
509 (1998); Meydani, "Effect of (n-3) Polyunsaturated Fatty Acids on Cytokine 
Production and Their Biologic Function " Nutrition. Vol. 12 (1 Supply, PP- SS - 14 (Jan. 
1996); Meydani and Dinarello, ^'Influence of Dietary Fatty Acids on Cytokine Pioduction 
and its Clinical Implications." Nutr Clifu Pnict, Vol. 8(2), pp. 63 - 72 (Apr. 1993) 
(abstmct copies attached for the convenience of the Examiner). As such, that flaxseed oil 
has been shown by the inventors to contribute to minimized immunosuppressive activity 
is indeed exciting and presents pmctical ramifications of enhanced use of omega-3-fany 
acids in the pet food compositions of die present invention. 

Since unexpected results have been shown at this level of lipid (i.^., a break-out 
amongst sources of omega-3 and omega-6 fatty acid), non-obviousness of Claims 1 - 4, 
has been demonstrated. Rcinhait fails to teach or even suggest low levels of dietary fat 
(from about 1% to about 14%) in combinations with the criticality of omega-3 or omega- 
6 fatty acid source at this specific level. 

Therefore, Appellants contend that the claimed invention is unobvious and that the 
rejection should be withdrawn- 
Claims 11 and 12 are patentable over Reinhart in view of Brown because the 
reference falls to teach or suggest aU of the claimed Umitation of the present 
invention. 

The Examiner has rejected Claims 10 and 11 under 35 U.S.C. § 103 over Reinhart 
in view of Brown. The Examiner states that Reinhart teaches pel foods containing 
omega-6 and omcga-3 fatty acids, at a ratio of from 3 : 1 to 10 : 1. The Examiner further 
states that the source of these fatty acids may be from a variety of sources, including fish 
oil and flax. The Examiner states that Reinhart teaches that the pementage of ciude fat is 
20% to 23%, but docs not teach crude fat in the range of from about 7% to about 14%. 
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H,e Examiner further sta«s *at Brown teaches that c:.t foods can be in canned or kibble 

form. 

Appellants assert thai the arguments presented above regarding Reinhart in 
traversing the § 103(a) rejection also apply to the present rejection. The Reinhart 
reference f aUs to teach or even suggest low levels of dietary fat (from about 7% to about 
14%) in combinations with the criticaUty of omega-S or omcga-6 fatty acid source at this 
specific level. 

Moreover, as Brown does nothing to remedy the deficiencies of Reinhart, the non- 
obviousness of Claims 10 and 1 1 has also been demonstrated. That Brown teaches 
canned and kibble cat foods is immaterial to the inventive discoveries relevant to low 
levels of lipid in combination with the specified oinega-3-fatty acid, nax seed oil. The 
combination of Reinhart and Brown docs not teach or suggest each and every element of 
Appellants' presently claimed invention. 

Therefore, Appellants contend that the claimed invention is unobvious and that the 

rejection should be withdrawn. 

SUMMARY 

In view of al! of the above, it is respectfully submitted that the aforementioned 
rejections are erroneous. The Board's reversal of the rejections is itsspectfully requested. 

Respectfully Submitted, 

L COMPANY 



THE PROCTER & G^^MR1:E COM] 



Cynthia U Clay 
Registration No. 54,930 
(513) 622-0291 



February 14, 2005 
Customer No. 27752 
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CLAIMS APPENDIX 

1 (Previously amended) A pet food composition comprising an effective 
inflamTnatory response-reducing amount, on a dry matter basis, of omega.6 and omega.3 
fatty acids in a weight ratio of about 5:1, wherein the omega-S fatty acids comprises at 
least about 80% alpha-linoleic acid derived from flaxseed oil, by weight of the omega-3 
fatty acids, and wherein the majority of omega^ fatty acids are derived from flaxseed oil. 
said composition comprising from about 7 to about 14% by weight total fat. which 
composition is formulated as a cat food. 

2. (Original) The pet food composition of claim 1 in which at least about 20 wt% of 
the total fatty acids arc oinega-6 fatty acids. 

3. (Original) The pet food composition of claim 1 in Which at least about 4 wt% of 
the total fatty acids are omega-3 fatty acids. 

4. (Original) The pet food composition of claim 1 in which said omega-3 fatty acids 
further comprise eicosapeniaenoic acid, docosahexaenoic acid, or combinations thereof. 

5. (Canceled). 

6. -9. (Withdrawn). 

10, (Previously amended) The pet food composition of claim 1 which is a solid cat 
food selected from the group consisting of dry kibble, moist chunk foods, moist canned 
cat food and cat treats. 

11. deviously amended) The pet food composition of claim 10 which is fortified 
with vitamins and micronutrienis. 
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